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Q. Will engineers and public entities be held 

liable if we donõt design to max or desirable 

targets?
Possibly

If our plan and design decisions do not take into account 

reasonably foreseeable users of the roadways

Not likely

If we donõt create dangerous conditions or have policies or 

property that are palpably unreasonable

*** We document and file the rationale ***

Maybe

If we donõt have support for our decisions in adopted standards
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An unreasonable design 

decision ? 
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Law vs. Reality

ÅNot a tort for the government to govern; i.e., engineers are 
allowed to, and in fact are expected to exercise discretion 
in carrying out their professional duties, and balance 
competing interests

ÅFollowing the ñbookò without thinking about foreseeable 
users can also get you into  trouble

ÅSeattle -- the jurisdiction with the most experience with 
traffic calming -- reports more litigation threats for not 
acting than for acting;

Å In Seattle, claims paid for traffic calming very low 
compared to for instance, potholes;

ÅNew Jersey is not Seattle.



What is the cost of doing nothing?

The cost can be 

greater than 

doing it right the 

first time.



Cary, Illinois
In the 1990s the DOT rebuilt the 

US14 bridge and did not include a 

shoulder or sidewalk. Illinois 

follows the intended vs. permitted 

user doctrine under its Tort 

Immunity Act. 

Even though bicyclists and 

pedestrians were not 

intended users, the bridge 

was the sole link between 

neighborhoods and the 

downtown.

Several deaths occurred on 

the bridgeðteenagers trying 

to cross the bridge on foot or 

on bike.



In 2007é

The Illinois DOT was 

sued for wrongful death of 

a bicyclist was killed while 

riding along the bridge. 

The Tort Immunity Act 

requires:

ñintended and permittedò users;

ñreasonably foreseeable to use 

the property in that manner;ò

ñactual or constructive notice of a 

condition that is not reasonably 

safe in reasonably adequate time 

prior to an injury to have taken 

measures to remedy or protect 

against such condition.ò 
The Fox River Bridge near Cary, IL where Nate Oglesby died on his bicycle.

The retrofitted sidewalk is pictured on the right.



Fox River Bridge near Cary, IL where Nate Oglesby died on his bicycle.

Retrofitted sidewalk is pictured above.



Bicyclist was not an intended 

user of the bridgeéhowever, 

ÅIllinois law (Boub v. Wayne Tp., Supreme Court, 
1998) clearly provides that where a bicyclist was not 
an intended user of the road where the accident 
occurred, defendants were immune from liability.

ÅAs part of a $822,000 settlement in the suit brought 
by the family of the bicyclist, the bridge IL DOT built 
was retrofitted with a sidewalk.

ÅBuilding the bridge to accommodate pedestrians in 
the 1990s would have been cheaper and prevented 
deaths and injuries.



Muhammad and Estate of Smith v. State of Maryland

In 2008, two pedestrians 

were struck and killed 

while walking along a 

road that had sidewalks, 

but not in the 200 foot 

section where the 

pedestrians were 

walking.

In 2011, a jury awarded 

$800,000 to the mother 

of one pedestrian and 

$2.5 million to the 2-year 

old daughter of another. 

The view along Maryland 4 where a 30 year old male and 

26 year old mother were struck and killed. 



Muhammad and Estate of Smith v. State of Maryland

Under the Maryland Tort Claims 

Act, damages may be recovered 

for patently dangerous 

conditions; for negligent use or 

maintenance of State property by 

a State employee; or for a 

defective, unsafe, or dangerous 

condition of any street, sidewalk, 

or highway owned and controlled 

by State if the State had  notice.

The Stateôs attorney moved to 

limit evidence that the adjacent 

sections of road had sidewalks 

and guardrails, because under 

the Maryland Tort Claims Act, 

that was not germane to 

whether the gap area itselfï

where the accident occurredð

was dangerous, or unsafe.

A high volume arterial designed as a complete street

San Diego, CA

National Complete Streets Coalition



New Jersey Tort Claims Act

Title 59

Does pursuit of safety expose an agency 

to liability? 

Åliability for action

Åliability for inaction

Åliability for trying something new



Immunity & Liability

of Public Entity 

ÅAny immunity provisions under the TCA 

prevail over any liability provision

NJSA 59:2-1 

ÅImmunity from tort liability is the general 

rule and liability is the exception 



Immunities  

Plan or Design Immunity 
NJSA 59:4-6



a. Neither the public entity nor a public 
employee is liable under this chapter for an 
injury caused by the plan or design of public 
property, either in its original construction or 
any improvement thereto, 

where such plan or design has been 
approved in advance of the construction or 
improvement by é the governing body of a 
public entity é 

or a public employee exercising discretionary 
authority to give such approval

or where such plan or design is prepared in 
conformity with standards previously so 
approved.   


